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Contextual Evidence of Gender
Discrimination: The Ascendance of “Social

Frameworks”

John Monahan, Laurens Walker, and Gregory Mitchell

Abstract

In Dukes v. Wal-Mart, the Ninth Circuit recently upheld the certification of the
largest employment discrimination class in history, with more than 1.5 million
women employees seeking over $1.5 billion in damages. A crucial piece of evi-
dence supporting class certification came from a sociologist who testified that he
performed a “social framework analysis” to evaluate Wal-Mart “against what so-
cial science research shows to be factors that create and sustain bias” and found
the company wanting. As authority for introducing this analysis, the expert—
and the Ninth Circuit—relied on our prior work introducing the concept of social
framework to refer to the use of general social science research to provide a con-
text for the determination of specific factual issues in litigation. In this article,
we review and recast the procedures originally proposed for apprising juries of
general research results to assist in resolving the case before them. We then apply
these updated procedures to the expert testimony in Dukes v. Wal-Mart, which
promises to be a template for future employment discrimination litigation.

Experience over the past 20 years has shown that that courts will typically al-
low general contextual information from social science research to be conveyed to
the jury by expert witnesses rather than via instructions, as originally envisioned.
Where this occurs, we believe it essential that courts limit expert testimony to a de-
scription of the findings of relevant and reliable research and of the methodologies
that produced those findings, and preclude the witness from linking the general re-
search findings to alleged policies and practices of a specific firm. The landmark
class action of Dukes v. Wal-Mart illustrates the centrality of social framework
evidence to modern employment litigation, as well as the need for courts to clarify
and circumscribe the role of the experts who introduce them.
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CONTEXTUAL EVIDENCE OF GENDER DISCRIMINATION: 

THE ASCENDANCE OF “SOCIAL FRAMEWORKS” 

 

John Monahan,* Laurens Walker,** and Gregory Mitchell*** 
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 In Dukes v. Wal-Mart, the Ninth Circuit upheld the certification of a gender 

discrimination class action seeking over $1.5 billion on behalf of more than 1.5 million current 

and former female employees of Wal-Mart’s 3,400 stores across the United States.1  A crucial 

piece of the evidence supporting class certification came from a sociologist who performed what 

he called a “social framework analysis” of Wal-Mart:  Dr. William Bielby evaluated Wal-Mart’s 

employment policies and practices “against what social science research shows to be factors that 

create and sustain bias and those that minimize bias,”2 and concluded that these policies and 

practices “contribute to disparities between men and women in their compensation and career 

                                                 
* John S. Shannon Distinguished Professor of Law, University of Virginia.  We wish to thank Jeffrey Swanson, Liz 
Magill, and participants at workshops at the University of Virginia School of Law, St. Louis University School of 
Law, and Indiana University Department of Psychological and Brain Sciences for their comments and suggestions.  
We also wish to thank Spencer Baumgardner for able research assistance.  
 
** T. Munford Boyd Professor of Law and Caddell and Chapman Research Professor, University of Virginia. 
 
*** Professor of Law and E. James Kelly, Jr.-Class of 1965 Research Professor, University of Virginia. 
 
1 Dukes v. Wal-Mart, Inc., 2007 WL 4303055 (9th Cir. Dec. 11, 2007).  Goldman Sachs estimated potential 
compensatory damages in the range of $1.5 to $3.5 billion and potential punitive damages in the range of $13.5 to 
$31.5 billion.  Steve Painter, Wal-Mart Sex-Bias Suit Order Adjusted, ARKANSAS DEMOCRAT-GAZETTE, Dec. 12, 
2007, at 25. 
 
2 Declaration of William T. Bielby, Ph.D. in Support of Plaintiffs’ Motion for Class Certification, at 5, Dukes v. 
Wal-Mart Stores, Inc., Case No. C-01-2252 MJJ (N.D. Cal. Feb. 3, 2003) [hereinafter Bielby Declaration].   
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trajectories at the company.”3  Dr. Bielby’s analysis of Wal-Mart’s systems for checking gender 

bias figured prominently in the district court’s decision to certify the largest employment 

discrimination class in history and the appellate court’s decision to uphold this certification.4   

As authority for the propriety of social framework analysis, Dr. Bielby relied on the work 

of the first two authors,5 who introduced the concept of a “social framework” to refer to “general 

[social science] research results … used to construct a frame of reference or background context 

for deciding factual issues crucial to the resolution of a specific case.”6  At the time of its 

introduction, the social framework concept described a novel use of social science evidence 

compared to the more common uses to establish legislative facts, such as the effects of racial 

segregation on educational achievement, or to adjudicate specific disputes within a case, such as 

whether consumers are confused between two products, one of which is trademarked.7  Today, 

social frameworks have become a common and important part of many cases, particularly 

employment discrimination class actions.  Increasingly, discrimination suits involve social 

                                                 
3  Bielby Declaration, supra note 2, at 41 
 
4 See Dukes, 2007 WL 4303055, at *5-*6; Dukes v. Wal-Mart, Inc., 22 F.R.D. 137, 151-54 (N.D. Cal. 2004).  On 
the historical importance of Dukes, see Roger Parloff, The War Over Unconscious Bias, FORTUNE, Oct. 15, 2007, at 
90, 90. In upholding class certification in Dukes, the Ninth Circuit also addressed the issue of the manageability of 
such a large class.  Citing Hilao v Estate of Ferdinand Marcos, 103 F.3d 767 (9th Cir. 1996), a class action that relied 
on statistical sampling to determine damages, the Court stated that “[b]ecause we see no reason why a similar 
procedure to that used in Hilao could not be employed in this case, we conclude that there exists at least one method 
of managing this large class action that, albeit somewhat imperfect, nonetheless protects the due process rights of all 
involved parties.” Id at 12, n3. For an endorsement of the use of statistical sampling in mass tort cases, see Laurens 
Walker and John Monahan, Sampling Evidence at the Crossroads, 80 SO. CAL. L. REV. 969 (2007).  
 
5 Dr. Bielby’s sole support for “social framework analysis” was a chapter on social frameworks in JOHN MONAHAN 

& LAURENS WALKER, SOCIAL SCIENCE IN LAW: CASES AND MATERIALS (4th ed. 1998)).  See Bielby Declaration, 
supra note 2, at 5. 
 
6 Laurens Walker & John Monahan, Social Frameworks: A New Use of Social Science in Law, 73 VA. L. REV. 559, 
559 (1987) [hereinafter Walker and Monahan, Social Frameworks].  
 
7 See id. at 563 (noting that there were “strong indications that a new, third use of social science in law is 
emerging”).  Monahan and Walker refer to the use of social science for legislative purposes as “social authority” and 
for adjudicative purposes as “social fact.”  See infra Part I.  
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science evidence on stereotyping and prejudice, with experts testifying about this general 

research to provide context for the interpretation of case-specific facts or using this research to 

perform the kind of “social framework analysis” that Dr. Bielby performed in Dukes. 8   

The ascendance of social frameworks in the context of landmark civil rights litigation 

provides occasion to revisit the substance and procedures associated with that concept.9  Since 

inception, social frameworks have received considerable attention by courts and commentators 

and have been used in a variety of cases in a variety of ways.  In this article, we review these 

developments and recast the procedures we originally proposed for apprising juries of general 

research results to assist in resolving the specific case before them.  We then apply these updated 

procedures to expert testimony in Dukes v. Wal-Mart that purports to be grounded in “social 

framework analysis” and promises to be a template for future employment discrimination 

litigation.10 

                                                 
8  See Barbara A. Gutek & Margaret S. Stockdale, Sex Discrimination n Employment, in EMPLOYMENT 

DISCRIMINATION LITIGATION: BEHAVIORAL, QUANTITATIVE, AND LEGAL PERSPECTIVES 229, 244-46 (Frank J. 
Landy ed., 2005) (discussing social framework testimony in sex discrimination cases); Melissa Hart, Learning from 

Wal-Mart, 10 EMP. RTS. & EMP. POL’Y J. 355, 373-74 (2006) (“In Dukes, like other similar litigation, the plaintiffs 
have relied significantly on evidence from social science experts demonstrating the existence of gender stereotyping 
in society at large. Having established the prevalence of that stereotyping and the harms that flow from it in the 
context of workplace decisions, the plaintiffs identify employer policies that allow that stereotyping to intrude into 
the workplace.” (footnotes omitted)). 
 
9 Dukes v. Wal-Mart serves as a landmark if for no other reason than the sheer size of the class and scope of the 
claims, but numerous other major companies have been subjected to similar class actions, with social framework 
analysis playing a key role in these cases.  See Parloff, supra note 6, at 90 (“The Wal-Mart class action is no 
aberration; it’s an epitome.  It shares a common skeletal structure with almost every employment discrimination 
class action today and thus opens a telling window on a looming litigation theory to corporate America.”).   
 
10 We focus on Dr. Bielby’s “social framework analysis” in Dukes because of the case’s importance and because of 
Dr. Bielby’s status as the leading practitioner of “social framework analysis” in employment discrimination cases.  
In addition to Dukes, Dr. Bielby has himself testified in over 50 other cases, including employment class actions 
against Cargill, Home Depot, and Morgan Stanley.  See Justin Scheck, Expert Witness: Bill Bielby Helped Launch 

an Industry—Suing Employers for Unconscious Bias, THE RECORDER, Oct. 28, 2004, at 1.  Other experts are now 
providing similar “social framework analyses” in employment class actions.  See, e.g., Expert Report of Eugene 
Borgida, at 3-4, Beck v. The Boeing Company, Case No. 2:00-cv-00301-MJP (W.D. Wash. Nov. 10, 2003) (stating 
that “the social scientific research literature on gender stereotyping and prejudice plays an important explanatory 
role in understanding how gender stereotypes affect pay and promotion and overview practices at The Boeing 
Company” and making linkages between this general research and the specific conditions at Boeing); id. at 5 (“This 
opinion reflects the application of a social framework analysis.”); Declaration of Barbara F. Reskin, at 44, Ellis v. 
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 In Part I, we review our original conception of social frameworks and our rationale for 

the procedures we advocated for obtaining, evaluating, and communicating social framework 

information. We then survey themes in the reactions of courts and commentators to these 

proposals. In Part II, we reconsider the substantive and procedural aspects of social frameworks 

in light of this extensive judicial and academic critique. We maintain our original conviction that 

“general” social science research of high scientific validity can provide a valuable context for 

deciding case-specific factual issues. But we modify our original proposal for communicating 

relevant findings of social science research via jury instruction to also endorse this 

communication to occur via expert testimony, as has been the consistent suggestion of 

commentators and the almost uniform judicial practice. In addition, we address the proper limits 

on the communication of social framework evidence via expert testimony.  We focus on the 

practice of experts to “link” the findings of general social science research to the facts of specific 

cases. Based on Federal Rules of Evidence and the constitutional division of labor between the 

expert and the jury, we conclude that general research findings cannot be linked by an expert 

witness to the facts of a specific case. If linkages from general research findings to a specific 

case are to be made, those linkages must be recognized as arguments to be made by the 

attorneys, rather than evidentiary proof that can be offered by expert witnesses. 

                                                                                                                                                             
Costco Wholesale Corp., Case No. C-04-3341 MHP (N.D. Cal. Aug. 8, 2006) (“Discretionary and subjective 
elements of Costco’s personnel system combined with limited oversight, the belief that Costco’s culture will prevent 
discrimination, and the lack of standardized personnel practices that are known to check cognitive errors associated 
with sex stereotyping and ingroup favoritism constrain women in their opportunity to become managers at Costco 
relative to those of men.”); id. at 5 n.1 (“In litigation, this method of analysis is known as ‘social framework 
analysis.”) (citing JOHN MONAHAN & LAURENS WALKER, SOCIAL SCIENCE IN LAW: CASES AND MATERIALS (4th ed. 
1998)).  Dr. Bielby’s template for analyzing cases is now available outside of court documents, as Dr. Bielby 
published a slightly edited version of his expert report from the Dukes case.  See William T. Bielby, Applying Social 

Research on Stereotyping and Cognitive Bias to Employment Discrimination Litigation: The Case of Allegations of 

Systemic Gender Bias at Wal-Mart Stores, in HANDBOOK OF EMPLOYMENT DISCRIMINATION RESEARCH 395 (Laura 
Beth Nielsen & Robert L. Nelson eds., 2005). 
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 Finally, in Part III, we illustrate our endorsement of communicating social frameworks 

via the testimony of expert witnesses—and of the limitations on such testimony—by application 

to Dukes v Wal-Mart.  We find that the “social framework analysis” accepted by the District 

Court and the Ninth Circuit in Dukes, in which the expert explicitly linked general research 

findings on gender discrimination to specific factual conclusions about Wal-Mart in particular, 

exceeded the limitations on expert testimony in this area established by the Federal Rules of 

Evidence and by both the original and revised proposal of what constitutes “social framework” 

evidence.11  We thus offer a new template for social framework evidence in employment 

discrimination cases, one that endorses the use of social scientific evidence to provide a context 

for evaluating discrimination claims, but that insists on respecting the limits of this social 

scientific evidence.  

I. “Social Framework”: An Intellectual History 

We first reprise the proposal of social framework as a legitimate form of scientific 

evidence and then survey how that concept has fared with courts and legal scholars since its 

inception. We describe social frameworks as one of three fundamental uses of social science in 

law.  

A. The Original Proposal of “Social Framework” 

                                                 
11 Furthermore, because social framework evidence involves general social science research applicable to a wide 
range of cases, we believe it appropriate for appellate courts to engage in their own review of this evidence and its 
reliability, to reconcile inconsistent applications of the research, and to impose standards that encourage the use of 
reliable methods and fidelity to the underlying research.  Cf. Michael J. Saks & David L. Faigman, Expert Evidence 

after Daubert, 1 ANN. REV. L. & SOC. SCI. 105, 127 (2005) (“courts should require parties to remain within the 
bounds of the knowledge they have, forbidding wishful exaggerations, and requiring statements of the limits of what 
is known, whether those statements are informed by data showing error rates or by the absence of data on error 
rates”).  We recognize that, after General Elec. Co. v. Joiner, 520 U.S. 114 (1997), appellate courts are to defer to 
trial court’s Daubert rulings.  This rule respecting trial court judgments makes considerable sense in the context of 
expert testimony likely to have little direct import for other cases, but we believe that appellate courts should have 
greater authority to regulate the uses of social framework evidence across cases. 
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We have referred to “social framework” as the “third”12 use of social science in law. 

Before addressing social framework, we must briefly consider the first two uses of social science 

for legal purposes—what Kenneth Culp Davis called “legislative”13 and “adjudicative”14 fact, 

and what we believe are better termed “social authority”15 and “social fact.”16 

 1. “Social Authority”: Using Science to Make Law 

Kenneth Culp Davis, in a seminal article published in 1942,17 proposed the term 

legislative facts for facts that were used by courts to help decide broad questions of law or policy 

that affect many cases.18  Legislative facts were to be distinguished from adjudicative facts, 

which referred to facts that were used to decide questions of interest only to the specific parties 

to a lawsuit, such as whether a particular traffic light was red or green when a party drove 

through the intersection. 

It was Davis’s position that “the rules of evidence for finding facts which form the basis 

for creation of law and determination of policy should differ from the rules for finding facts 

                                                 
12 John Monahan and Laurens Walker, Judicial Use of Social Science Research, 15 LAW AND HUMAN BEHAV. 571, 
581 (1991). 
 
13 Kenneth C. Davis, An Approach to Problems of Evidence in the Administrative Process, 55 HARV. L. REV. 364 
(1942) [hereinafter Davis, An Approach to Problems of Evidence]. Davis’s concepts were originally advanced in the 
context of administrative law, but they were rapidly generalized to other areas of the law. 
 
14 Id. 
 
15 John Monahan and Laurens Walker, Social Authority:  Obtaining, Evaluating, and Establishing Social Science in 

Law; 134 U. PA. L. REV. 477 (1986) [hereinafter Monahan & Walker, Social Authority]. 
 
16 Laurens Walker and John Monahan, Social Facts: Scientific Methodology as Legal Precedent, 76 CALIF. L. REV. 
877 (1988) [hereinafter Walker & Monahan, Social Facts]. 
 
17  Davis, An Approach to Problems of Evidence, supra note 18, at 402.. Davis’s concepts were originally advanced 
in the context of administrative law, but they were rapidly generalized to other areas of the law. 
 

18 Davis defined legislative facts as follows: 
 

When an agency [or court] wrestles with a question of law or policy, it is acting legislatively, [and] the 
facts which inform its legislative judgment may conveniently be denominated legislative facts. 
 

Id.  
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which concern only the parties to a particular case.”19  Judicial acceptance of social science 

research as a form of legislative fact was most famously embodied in Brown v. Board of 

Education.20 In the decades since Brown, research has frequently been invoked by courts to 

demonstrate the validity of empirical assumptions made in the process of modifying existing law 

or creating new law.21   

Criticism of the concept of legislative fact has focused on three topics:  How should 

social science research used to create or modify law be obtained?  Once obtained, how should it 

be evaluated? And once evaluated, how should a court’s conclusions about research be 

established so as to affect subsequent courts that address the same empirical issue?22 On the first 

issue, the acknowledgement of the Advisory Committee to the Federal Rules of Evidence that 

there was “no rule”23 that addressed legislative facts has been taken by many to illustrate the 

                                                 
19 Id. at 364. 
 
20 347 U.S. 483 (1954).  In that case, the United States Supreme Court cited the published research of numerous 
social scientists to support its empirical assertion that the segregation of public schools instills in an African 
American child “a sense of inferiority [that] affects the motivation of a child to learn.” Id. at 494. 
 
21 The concept of legislative fact “has been widely accepted in the federal appellate courts.” Broz v. Schweiker, 677 
F.2d 1351, 1357 (11th Cir. 1892). The U.S. Supreme Court has invoked the term on numerous occasions.  E.g., 
Concerned Citizens v. Pine Creek Conservancy Dist., 429 U.S. 651 (1977); Lockhart v. McCree, 476 U.S. 162 
(1986).  See also John Monahan and Laurens Walker, SOCIAL SCIENCE IN LAW: CASES AND MATERIALS 185-382 (6th 
ed, 2006) [hereinafter MONAHAN & WALKER, SOCIAL SCIENCE IN LAW).  In Roper v. Simmons, 543 U.S. 551 (2005), 
for example, the Supreme Court considered the question of whether the Eighth and Fourteenth Amendments 
permitted the execution of offenders who were under the age of 18 at the time they committed a capital crime. The 
Court held that the Constitution prohibited such executions. In arriving at this conclusion, the Court noted that “as 
the scientific and sociological studies respondent and his amici cite tend to confirm, ‘[a] lack of maturity and an 
underdeveloped sense of responsibility are found in youth more often than in adults and are more understandable 
among the young. These qualities often result in impetuous and ill-considered actions and decisions.’” Id. at 560 
(citing Johnson v. Texas, 509 U.S. 350, 367 (1993)). Numerous social science studies were brought to bear on this 
and other conclusions reached by the Court regarding empirically-demonstrated developmental differences between 
adolescents and adults. 
 
22 Monahan &Walker, Social Authority, supra note 20, at 495. 
 
23 The Federal Rules of Evidence do not address Davis’s concept of legislative fact. Rather, the Advisory Committee 
that wrote the Rules stated that it could construct “no rule” to address how courts should deal with legislative facts. 
It appears from the Committee’s commentary to the Rules that legislative facts can (a) be presented by the parties in 
briefs on appeal; (b) be presented by the parties at trial by the testimony of expert witnesses; (c) be found by the 
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“total failure”24 of the notion of legislative fact to provide guidance to courts regarding how to 

obtain social science research for the purpose of creating or modifying law. 

After social science research has been obtained by some unspecified procedure, the court 

must evaluate it.  Social science research varies greatly in quality, and the risk of basing a legal 

rule on flawed research is significant. Yet the concept of legislative fact does not address this 

issue at all.  Likewise, if one court draws conclusions from social science research about an 

empirical assumption underlying a legal rule, the concept of legislative fact gives no guidance to 

the next judge who confronts the same empirical question.25 It is difficult, therefore, to gainsay 

the conclusion of a leading text on evidence that “a viable formulation of rules . . . with regard to 

legislative facts has not proved feasible.”26   

We argued that improvements in the manner that courts use social science information to 

create rules of law was possible only by abandoning the notion of legislative fact and developing 

a new concept that fundamentally alters the ways in which courts view social science materials. 

We proposed social authority as an alternative to legislative fact as an organizing principle for 

courts’ use of social science to create or modify a rule of law. Under this rubric, courts would 

treat social science research relevant to creating or modifying a rule of law as if it were a source 

of “authority” rather than a source of “facts.” More specifically, we proposed that courts treat 

                                                                                                                                                             
court through sua sponte library research; or (d) be obtained by an appellate court remanding a case back to the trial 
court “for the taking of evidence.  See FED. R. EVID. 201 advisory committee’s note. 
 
24 STEPHEN SALTZBURG & KENNETH REDDEN, FEDERAL RULES OF EVIDENCE MANUAL 43 (3d ed. 1982). 
 
25 The options for an appellate court, for example, range from deferring to the trial court’s evaluation of the research 
under a “clearly erroneous” standard of review to performing a “de novo” evaluation of the studies.  
 
26 JOHN STRONG, KENNETH BROWN, GEORGE DIX, EDWARD IMWINKELRIED, D. KAYE, ROBERT MOSTELLER, AND E. 
ROBERTS, MCCORMICK ON EVIDENCE 503 (5th ed. 1999).  See also id. at 499 (summarizing our approach). 
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social science research much as they treat legal precedent under the common law.27 A number of 

coherent procedures for obtaining, evaluating, and establishing social science research flow from 

conceiving of it as social authority rather than as legislative fact.28 

 2. “Social Fact”: Using Science to Determine (Case-Specific) Facts 

 Davis stated that “[w]hen an agency [or court] finds facts concerning immediate parties—

what the parties did, what the circumstances were, what the background conditions were—the 

agency [or court] is performing an adjudicative function, and the facts may conveniently be 

called adjudicative facts.”29 Adjudicative facts are used to determine (or “adjudicate”) what 

happened in a specific case, and not for some larger purpose, such as to argue that the law should 

be changed.30  

                                                 
27 In outline, the argument for this theory is that although there is a clear conceptual analogy between social science 
research and fact (both are “positive” in the sense that they concern the way the world is, with no necessary 
implications for the way the world ought to be), there is an equally clear conceptual analogy between social science 
research and law (both are “general” in that they produce principles applicable beyond particular instances). It is, 
therefore, plausible to classify social science research either as fact or as law. The criterion for classification—
whether to give priority to the fact analogy or to the law analogy—should depend on the quality of the judicial 
procedures that flow from it.  Monahan & Walker, Social Authority, supra note 20, at 488. 
 
28 Making the heuristic presumption that courts should treat social science data the way they treat legal precedent 
produces two corollary ideas about how a court should obtain empirical research:  The parties should present 
empirical research to the court in written briefs, and judges may find social science research by searching for it 
themselves, as they do with law. Oral testimony of expert witnesses and remanding cases to the trial court to obtain 
evidence would be disallowed. Likewise, under this view, the way that courts should evaluate empirical data can be 
found in the way they evaluate legal precedent. Courts should evaluate scientific research studies along four 
dimensions analogous to those used to evaluate case precedent: Courts should place confidence in social science 
research to the extent that the research (a) has survived the critical review of the scientific community, (b) has used 
valid research methods, (c) is generalizable to the legal question at issue, and (d) is supported by a body of other 
research. Finally, because legal rules make clear that appellate courts are not bound by trial courts’ conclusions 
about law, appellate courts should also not be bound by trial courts’ conclusions about empirical research: De novo 
review is the appropriate standard.  Monahan & Walker, Social Authority, supra note 20, at 495. What trial or 
appellate courts should do when confronted with an empirical question underlying a rule of law for which no 
research, or only inadequate research, is available is discussed in  John Monahan and Laurens Walker, Empirical 

Questions Without Empirical Answers, 1991 WISC. L. REV. 569.   
 
29 Davis, An Approach to Problems of Evidence, supra note 18 at 402. 
 

30 One of the most frequent uses of social science research as adjudicative or case-specific facts involves trademark 
disputes. The Lanham Trademark Act of 1946, as amended by the Trademark Law Revision Act of 1988, 15 
U.S.C.A. §1127, states that the Patent and Trademark Office will refuse to register a new trademark if it so 
resembles a trademark already registered to another person “as to be likely . . . to cause confusion.”  15 U.S.C.A. 
§1052(d). A person who sells a product that is likely to cause confusion with an already trademarked product is 
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The law regarding social science research used to determine adjudicative facts (or what 

we have called “social facts,”31 to distinguish empirical research from historical case-specific 

facts, such as “who hit whom”) is much more settled than that governing research used to 

determine legislative facts, or social authority.  Such evidence is now routinely admitted in 

trademark cases, in obscenity litigation,32 and in many other areas.33 Recently, social science 

                                                                                                                                                             
liable for trademark infringement. Social science research in the form of surveys of consumers or potential 
consumers to ascertain the degree of confusion between products has been admitted in American courts at least since 
1940. Oneida v. National Silver, 25 N.Y.S.2d 271 (1940). Initially, such evidence was often successfully challenged 
as contravening the prohibition against hearsay, since the respondents to the surveys were not present in court to 
testify. In Zippo Manufacturing Co. v. Rogers Imports, 216 F.Supp. 670 (1963), however, the hearsay objection was 
definitively laid to rest: “The weight of case authority, the consensus of legal writers, and reasoned policy 
considerations all indicate that the hearsay rule should not bar the admission of properly conducted public surveys.” 
Id. at 682.    
 
A wide variety of methodologies are now routinely used by both plaintiffs and defendants in trademark cases to 
determine the presence of consumer confusion. See MONAHAN & WALKER, SOCIAL SCIENCE IN LAW, supra note 26, 
at 95-130. In Kis v. Foto Fantasy, 204 F.Supp.2d 968 (2001), for example, the plaintiff and the defendant both 
owned photo booths that were placed inside shopping malls throughout the United States. Foto Fantasy, the 
defendant, placed a sketch of the actor Tom Cruise outside its booths, with a sign reading “Scan in Your Favorite 
Celebrities.” Kis, the plaintiff, sued Foto Fantasy for violating the Lanham Act by creating confusion as to the 
association of Tom Cruise with defendant’s photo booths, leading consumers to patronize Foto Fantasy booths 
rather than Kis booths. To demonstrate consumer confusion, Kis introduced as an expert witness a social scientist 
who conducted an experiment in a shopping mall. In this experiment, several hundred potential consumers 
(demographically matched to the typical consumers of photo booths) were given pictures of a photo booth. A 
random half of these potential consumers were given pictures that included a sketch of Tom Cruise, and a random 
half were given pictures of photo booths without such a sketch. Of the subjects in the former group, 56 percent 
believed that the actor was associated with Foto Fantasy booths, a view shared by only 7 percent of the subjects in 
the later group. The court denied the defendant’s motion to exclude the social science expert and held that any 
alleged methodological defects of the experiment went to the weight, and not to the admissibility, of the evidence. 
The use of survey research in consumer confusion trademark cases like Kis has become so routine that the failure of 
a trademark owner to conduct a survey may now give rise to an adverse inference. See, e.g., Pharmacia Corp. v. 
Alcon Laboratories, 201 F. Supp.2d 335, 373 (2002). 
 
31 Walker & Monahan, Social Facts, supra note 21.  
 
32 See, e.g., Kaplan v. California, 413 U.S. 115 (1973); Saliba v. State, 475 N.E.2d 1181 (1985). See generally 

MONAHAN & WALKER, SOCIAL SCIENCE IN LAW, supra note 26, at 130-157. 
 
33 Shari Seidman Diamond, Survey Research, in 1 MODERN SCIENTIFIC EVIDENCE: THE LAW AND SCIENCE OF 

EXPERT TESTIMONY 393, 397 (David Faigman et al. eds., 2006-2007) (noting the areas of law in which the use of 
social fact surveys has become common).  
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research has come to play a decisive role in adjudicating damages to specific plaintiffs in mass 

tort cases.34 

  3. “Social Framework”: Using Science to Provide Context 

Most of the judicial uses of social science research fall into one of the two categories we 

have termed social authority and social fact. Beginning in the early 1980’s, however, courts 

began to confront uses of social science research that did not conform to this classification. A 

third use of social science in law emerged, and we referred to this use as “social frameworks.”35 

We listed four “notable examples” of social frameworks: eyewitness identification, risk 

assessments of violence, battered woman syndrome, and rape trauma syndrome. 

In cases in each of these areas, social science research was not being used to provide 

social authority. No creation or modification of a rule of law was sought. Rather, the parties 

offering the research accepted the applicable legal rules and sought to show that the research 

would help the jury to decide the specific factual issues being litigated. Yet in these cases, social 

science research was also not being used to provide social facts. The parties to the cases were not 

involved in the research at all: the experts relied on “off the rack” studies published before the 

events giving rise to the litigation ever took place. 

The way social science was used in these areas, however, did reflect the defining 

characteristics of both social authority and social fact. In each area, the research used 

demonstrated the critical component of social authority—generality, for the research in question 

sought to describe general processes of behavior or general causation principles. In each area, the 

research also possessed the critical component of social fact—specificity, for the research 

                                                 
34 See Laurens Walker & John Monahan, Sampling Damages, 83 IOWA L. REV. 545 (1998); Laurens Walker & John 
Monahan, Sampling Liability, 85 VA. L. REV. 329 (1999). 
 
35 See generally MONAHAN & WALKER, SOCIAL SCIENCE IN LAW, supra note 26, at 383-605.  
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possessed relevance to the specific case at hand.  The research used in these cases was thus 

neither wholly social authority nor wholly social fact but had elements of both of the existing 

categories. Therefore, we proposed a third category, which we termed social framework,36 to 

denote the use of general conclusions from social science research to help determine specific 

factual issues in a case. 

At that time social science research used as a social framework was always introduced in 

the same way as case-specific social facts—by expert testimony before a jury.  We proposed an 

alternative to treating social frameworks as if they were case-specific social facts that recognized 

the similarity of social frameworks to both social authority and social fact.37 The proposal was 

for a two-stage procedure for the judicial management of this use of social science. First, the 

generality that social frameworks share with research used as social authority suggests analogous 

procedures for obtaining, evaluating, and establishing social frameworks:  obtain the research 

either in briefs or through the court’s own investigation, evaluate it as legal precedent is 

evaluated, and have one court’s decision on a social framework affect later courts as one court’s 

decision on a matter of law affects later courts. Second, the specificity that social frameworks 

share with research used as case-specific social fact suggests jurors should be allowed to use the 

research to help them decide the dispute at hand, but this general research should be 

communicated via judicial instruction that reflects the reliable general causation principles 

revealed by the research.  The jurors would then be in a position to apply the general social 

framework to the specific evidence produced at trial, if they believed such application was 

warranted.   

                                                 
36   Walker &Monahan, Social Frameworks, supra note 8, at 570. 
 

37 Id. at 587-598.  
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 B. How Courts and Scholars Have Reacted to “Social Framework”  

 By 2008, the social framework concept was much discussed and often cited.38 A fair 

reading of these sources yields two conclusions. First, the conception of social framework that 

we offered to capture the use of general conclusions from social science research to help 

determine factual issues in a specific case has been widely adopted. Second, the procedures we 

proposed for the judicial management of this use of social science have been uniformly ignored. 

Here, we consider both reactions. 

  1. Widespread Acceptance of the Social Framework Concept 

 The claim that courts are allowing the introduction of general social science research to 

frame or provide context for the determination of specific factual issues in litigation has met with 

widespread agreement.  David Faigman and colleagues, for example, noted that the “basic 

insights [behind the social framework concept] are essential to any viable strategy for evaluating 

scientific evidence.”39  Elsewhere Faigman “adopts Monahan and Walker's tripartite analysis 

rather than Davis' dichotomy primarily because the former explains more fully the role social 

science research plays in the courts.”40 Similarly, Michael Saks has stated that “the Monahan-

Walker theory provides…powerful concepts both for understanding what courts have been 

                                                 
38 As of April 21, 2008, the Walker and Monahan article on social frameworks had been cited 150 times in court 
opinions, treatises, and journals found within the Westlaw database.  The social framework concept has become so 
accepted in discussions of social science evidence that it is often referenced without attribution to Monahan and 
Walker.  For instance, an April 21, 2008 search of Westlaw’s ALLCASES database using the query ["SOCIAL 
FRAMEWORK" & (WALKER /5 MONAHAN)] yielded 13 cases citing Walker and Monahan’s discussion of 
social frameworks, whereas the query ["SOCIAL FRAMEWORK" & EXPERT & DA(AFT 1986)] yielded 36 cases 
discussing the social framework concept. 
 
39 David L. Faigman, et al., Check Your Crystal Ball At The Courthouse Door, Please: Exploring The Past, 

Understanding The Present, And Worrying About The Future Of Scientific Evidence, 15 CARDOZO L. REV. 1799, 
1835 (1994). 
 
40 David L. Faigman, To Have And Have Not: Assessing The Value Of Social Science To The Law As Science And 

Policy, 38 EMORY L.J. 1005, 1095 (1989)  
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doing, and for guiding courts in future considerations of social science knowledge,”41 and that 

“the theory is important because it appears to fit the evidence of the behavior of diverse judges in 

diverse cases well.”42 Others have expressed the view that social framework constitutes “a 

conceptual bridge that is useful for understanding how social science can be used by legislatures 

and courts.”43 

 Courts as well as commentators have found use in the concept of social framework.  For 

example, shortly after the social frameworks article was published, the Idaho Court of Appeals 

stated: 

Authors of the most highly developed thesis on the subject [of courts’ uses of social science 

research] have identified three roles that such research can play in court.  In the middle of 

the spectrum is an emerging new category of data: findings of researchers which provide 

insight into the likelihood that certain events or behavior will occur under given conditions. 

This category includes research on eyewitness perception and recollection.  Walker and 

Monahan describe this third category as a "social framework," and they define it as "the use 

of general conclusions from social science research in determining factual issues in a 

specific case." … [W]e agree with the authors' underlying thesis: "A novel role for 

empirical research is emerging: a use of general research conclusions to set a background 

                                                 
41 Michael J. Saks, Judicial Attention to the Way the World Works, 75 IOWA L. REV. 1011, 1030 (1990).  
 
42 Id. at 131. 
 
43 Mark A. Small, Legal Psychology and Therapeutic Jurisprudence, 37 ST. LOUIS U. L.J. 675, 681 (1993). See also 
Richard D. Friedman, Anchors And Flotsam: Is Evidence Law "Adrift"?, 107 YALE L.J. 1921, 1967 (1998) (noting 
that the concept of social framework has “considerable merit”).  Not all scholarly commentary has been in accord.  
Robert Mosteller argued that “substantial uncertainty remains as to whether courts are capable of evaluating such 
research as they evaluate legal precedent and whether it is wise to accord such facts the longevity that is often 
associated with legal precedent.”  Robert P. Mosteller, Legal Doctrines Governing the Admissibility of Expert 

Testimony Concerning Social Framework Evidence, 52 LAW AND CONTEMPORARY PROBLEMS 85, 110 (1989). 
Mosteller also criticizes our proposal that judges be allowed to find social science research independently as they 
find legal precedent.  Id.  
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context for deciding crucial factual issues at trial." The courts should not categorically bar 

this new contribution of social science to the law.  Rather, each introduction of a social 

framework—such as eyewitness observation research—should be evaluated carefully on its 

own empirical and legal merits.44  

 2. Widespread Rejection of the Procedure Proposed for Communicating 

Social Frameworks 

 While acceptance of social framework as a concept that captured a new and important 

development in courts’ use of social science research was immediate and widespread, the 

procedure that we advocated for communicating social framework information to the jury—by 

judicial instruction—has rarely been endorsed by scholars or implemented by courts.  From the 

beginning, others have argued that expert testimony is a “higher quality” procedure for 

communicating social framework information than is jury instruction, because juries can 

understand live testimony from an expert better than they can understand instructions that are 

read to them by a judge.  For example, Neil Vidmar and Regina Schuller stated: 

Research comparing the delivery of social framework information by judicial instructions 

to delivery by means of expert testimony has been limited to studies of information 

bearing on eyewitness reliability.  These studies indicate that delivery of social 

framework evidence through judicial instructions will not be as effective as delivery by 

means of expert testimony. 45 

                                                 
44 State v. Alger, 764 P.2d 119, 127-128  (Idaho Ct. App. 1988) (citations omitted).   
 
45 Neil Vidmar & Regina A. Schuller, Juries and Expert Evidence: Social Framework Testimony, 52 LAW & 

CONTEMP. PROBS. 133, 176 (1989). 
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 Michael Saks argued that “[j]udges cannot be expected to instruct the jury on all manner 

of frameworks in every discipline whose facts come into issue in a trial.”46 Robert Mosteller 

expressed the view that “the [jury] instruction format for presentation of this information 

removes…its effectiveness.”47 Ronald Roesch and colleagues doubted that jury instructions will 

be able to “disabuse jurors of stereotypes, assumptions and modes of analysis which might have 

become the norm in the course of a multiday or multi-week trial.”48 Erica Beecher-Monas 

doubted “that jury instructions will sufficiently solve the problem of dispelling juror 

misconceptions.”49 

 Perhaps partially as a result of widespread scholarly misgivings about the effectiveness of 

jury instructions, as compared with expert testimony, as a means of conveying social framework 

information to fact-finders, 50 courts have been exceedingly reluctant to order that instructions be 

used.  Indeed, only two cases have adopted instructions as the preferred method of 

                                                 
46 Saks, supra note 50, at 1031.  
 
47 Mosteller, supra note 52, at 110. 
 
48 RONALD ROESCH ET AL., PSYCHOLOGY IN THE COURTS: INTERNATIONAL ADVANCES IN KNOWLEDGE 176 (2002). 
 
49 Erica Beecher-Monas, Domestic Violence: Competing Conceptions of Equality in the Law of Evidence, 47 LOY. L. 
REV. 81, 136 (2001). See also HELEN REECE, LAW AND SCIENCE 193, 201 (1998) (arguing that “[i]n the absence of 
empirical research, it is impossible to tell whether [letting the judge instruct the jury on battered women’s syndrome 
(BWS)] would be a fairer, more effective, or more efficient way of communicating information about BWS to 
juries.”); Laura Etlinger, Social Science Research In Domestic Violence Law: A Proposal To Focus On Evidentiary 

Use, 58 ALB. L. REV. 1259, 1306 (1995) (noting that “[t]hose who have criticized [Walker and Monahan’s] 
suggestion [to use jury instructions] caution . . . that initial studies indicate jury instructions may be less effective 
than expert testimony in presenting social framework evidence to the jury.”); Marilyn MacCrimmon, Fact 

Determination: Common Sense Knowledge, Judicial Notice, and Social Science Evidence, 1 INTERNATIONAL 

COMMENTARY ON EVIDENCE, Article 2 (1998) (“[t]here appears to be a lack of empirical support for the view that 
jury instructions given at the end of the trial are effective in countering misperceptions about eyewitness 
identification.”); Aviva Orenstein, No Bad Men!: A Feminist Analysis Of Character Evidence In Rape Trials, 49 
HASTINGS L.J. 663, 716 (1998) (because jury instructions “come at the end of the trial [and] are often boring and 
confusing,” jury instructions may be an ineffective method of conveying social framework evidence). 
 
50 Not all scholarly reaction to the use of jury instructions has been negative. See Jennifer Kulynych, Psychiatric 

Neuroimaging Evidence: A High-Tech Crystal Ball?, 49 STAN. L. REV. 1249, 1267 (1997) (using jury instructions to 
communicate social frameworks “minimize[s] the likelihood of undue prejudice” arising from the use of social 
science research). 
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communicating social framework information to a jury, and both have been in the area of 

eyewitness identification.51  

 In sum, despite broadly-based agreement that general findings from social science 

research were being used to provide context for the determination of specific factual issues in 

litigation, our proposal to communicate those general findings to the jury via judicial instruction 

has been almost uniformly disregarded in favor of continuing the pre-existing practice of 

communicating general research findings through the testimony of expert witnesses.  

II. Social Framework: A Revised Proposal 

Although we remain committed to social framework as a valuable concept to describe 

general findings from social science research used to provide context to determine specific 

                                                 
51 In State v Ledbetter, 881 A.2d 290 (Conn. Sup. Ct. 2005), the court ordered that the following instruction be given 
in relevant cases: 
 

In this case, the state has presented evidence that an eyewitness identified the defendant in connection with 
the crime charged.  That identification was the result of an identification procedure in which the individual 
conducting the procedure either indicated to the witness that a suspect was present in the procedure or 
failed to warn the witness that the perpetrator may or may not be in the procedure. 
 
Psychological studies have shown that indicting to a witness that a suspect is present in an identification 
procedure or failing to warn the witness that the perpetrator may or may not be in the procedure increases 
the likelihood that the witness will select one of the individuals in the procedure, even when the perpetrator 
is not present.  Thus, such behavior on the part of the procedure administrator tends to increase the 
probability of a misidentification. 
 
This information is not intended to direct you to give more or less weight to the eyewitness identification 
evidence offered by the state.  It is your duty to determine whether that evidence is to be believed.  You 
may, however, take into account the results of the psychological studies, as just explained to you, in making 
that determination.  

 
Id. at 318-319.  In State v Cromedy, 727 A.2d 457, 467 (N.J. 1999), the court held that “a cross-racial 
identification… requires a special jury instruction in an appropriate case.” The following instruction was ultimately 
promulgated: 
 

In deciding what weight, if any, to give to the identification testimony, you may consider…the fact that an 
identifying witness is not of the same race as the perpetrator and/or defendant, and whether that fact might 
have had an impact on the accuracy of the witness' original perception, and/or the accuracy of the 
subsequent identification. You should consider that in ordinary human experience, people may have greater 
difficulty in accurately identifying members of a different race. 

 
See http://www.judiciary.state.nj.us/criminal/charges/non2c031.doc .  
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factual issues at trial, we are no longer committed to our proposal that frameworks be delivered 

to the jury only by instruction.  Some judges may prefer the use of instructions, and we continue 

to view instruction as an acceptable method.52  Generally, however, we view the criticism of the 

commentators as well taken and the practical judgment of the courts as persuasive.  Both sources 

suggest that expert testimony is often the most effective mechanism for informing the jury about 

relevant general research that would be helpful in carrying out its fact-finding responsibilities.  

Since those responsibilities are a ubiquitous aspect of our system of justice, the best possible 

mode of communicating frameworks is clearly desirable. Often, our critics have convinced us, 

communicating social frameworks by means of the testimony of expert witnesses will be more 

effective than communicating frameworks via instruction.  For example, “live” testimony may be 

more understandable to juries, cross-examination of experts may help explain methodological 

aspects of the research, and, in some jurisdictions, jurors can submit clarifying questions to be 

asked of the witness.53 

 However, using experts to communicate social frameworks to juries leads to an important 

question, and one that did not arise when we proposed that social frameworks be communicated 

by means of judicial instruction:  What, if anything, can the expert testify to by way of linking 

the general research to the specific facts of the case before the jury?  Thus far, courts have not 

                                                 
 
52  Judges will, of course, continue to screen expert testimony for relevancy, as required by Federal Rule of Evidence 
402 (“Evidence which is not relevant is not admissible.”), which, as applied, requires only providing evidence 
“having any tendency” to make a material fact “more probable or less probable than it would be without the 
evidence.”  Also, judges will continue to apply the special relevance requirement for expert evidence, per Federal 
Rule of Evidence 702 (expert testimony must “assist the trier of fact to understand the evidence or determine a fact 
at issue”), that the testimony provide fact-finders “with information they do not already have.”  As we discussed in 
the original article on social frameworks, this requirement may be met where the testimony provides knowledge 
about behavioral patterns that lay persons cannot reasonably be expected to possess, such as information about 
common responses to spousal or partner abuse, or contradicts lay persons’ commonly-held beliefs, such as 
information about the nature of the general relationship between eyewitness confidence and accuracy.  See Walker 
& Monahan, Social Frameworks, supra note 8, at 578. 
 
53 See generally Neil Vidmar, Expert Evidence, the Adversary System, and the Jury, 95 AM. J. PUBLIC HEALTH S137 
(2005). 
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answered this question uniformly.  In International Healthcare Exchange v. Global Healthcare 

Exchange, for example, the court allowed an expert to “appl[y] general principles identified in 

the gender stereotyping literature to the facts of [the] case” and to “opine [that] Plaintiff’s work 

assignments and termination were the product of stereotyping.” 54  Other courts have barred 

experts presenting social frameworks from linking the general research findings to any issue in 

the specific case on trial.55   

 We believe that courts in the latter group are correct as a matter of law:  Experts 

presenting social frameworks should be prohibited from providing any linkage to the case at 

hand, leaving application (or not) of the general research findings entirely to the fact-finder.  We 

                                                 
 
54 Int’l Healthcare Exch., Inc. v. Global Healthcare Exch., LLC, 470 F. Supp. 2d 345, 355 (D.N.Y. 2007). See also, 

e.g., People v. Yi, 2006 Cal. App. Unpub. LEXIS 7064 (California Unpublished Opinions 2006) (permitting a 
cultural anthropologist to testify “with regard to Korean culture [and to] explain[] that a Korean immigrant of 
appellant's age and experience would most likely be very deferential in a police interview, answering questions 
without requesting clarification and without elaborating”); State v. Haque, 726 A.2d 205, 207 (Me. 1999) 
(permitting a cultural anthropologist to testify that because defendant was raised “in traditional Muslim India 
[where] there is no dating and relationships are expected to last for life,” the “‘on again off again quality’ of his 
relationship with [decedent] ‘must have been . . . extremely difficult to manage’”); Butler v. Home Depot, 984 F. 
Supp. 1257, 1265 (D. Cal. 1997) (permitting expert to testify about the “specific barriers to the advancement of 
women at Home Depot”); Saavedra v. Korean Air Lines, 93 F.3d 547 (9th Cir. 1996) (admitting, to support a loss-
of-support claim, “testimony from a cultural anthropologist, who agreed that in Japanese culture, the . . . parents [of 
two of the victims] could reasonably expect support from the [victims]”); Jenson v. Eveleth Taconite Co., 824 F. 
Supp. 847, 864 (D. Minn. 1993) (permitting expert to “opine[] that sex stereotyping affected all decisions at [the 
employer]”); Stender v. Lucky Stores, 803 F. Supp. 259, 303 (D. Cal. 1992) (testimony by Dr. Bielby that “women 
are disproportionately assigned to departments with limited promotion opportunities at Lucky” because of personnel 
systems that allow too much subjectivity and discretion and that, in turn, allow gender and race stereotypes to affect 
personnel decisions); Hnot v. Willis Group Holdings, Ltd., 2007 WL 1599154, *3 (S. D.N.Y. June 1, 2007) 
(allowing expert to “identify particular circumstances allegedly present in the evidence as consistent with the 
phenomena he describes as a general matter”).  
 
55 See, e.g., Rowe Entertainment, Inc. v. William Morris, Agency, 2003 WL 22272587, *7 (S.D.N.Y. Oct 2, 2003) 
(“Insofar as Professor Feagin's Report and proposed testimony is based on his finding of specific actions of alleged 
racial discrimination against Plaintiffs, it still fails to meet the requirements of Rule 702.”); Ray v. Miller Meester 
Adver., Inc., 664 N.W.2d 355, 365 (Minn. Ct. App. 2003) (barring expert testimony that “gender . . . stereotyping 
played a role in . . . the [plaintiff’s] termination;”); Dang Vang v. Toyed, 944 F.2d 476, 481 (9th Cir. 1991) 
(upholding trial court’s admission of an epidemiologist’s testimony on Hmong culture, generally, but precluding the 
expert from giving “his opinion regarding the specifics of [the] case, such as whether there was a rape or why these 
particular plaintiffs did not report the rape"); Mull v. United States, 402 F.2d 571 (9th Cir. 1968) (“[T]his man, a 
cultural anthropologist [cannot] say that on a given state of facts [the defendant] would be incapable of entertaining 
an intent. There just isn't any field for the expert in cultural anthropology for any such testimony as that . . .”); 
People v. Poddar, 103 Cal. Rptr. 84, 88 (1972) (holding that trial court properly excluded testimony by an 
anthropologist linking adjustment difficulties of Indian students to specific case). 
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continue to believe that “the role of the jury is…to apply[] the social framework …to the specific 

facts of the case,”56 and  “[i]n applying a framework . . . , the jury is free to determine that the 

general research findings are inapposite to the facts of the specific case before it.”57 We base our 

conclusion, as explained below, on the Federal Rules of Evidence and the “contextual” nature of 

social frameworks.  We argue that linkage is not permissible under current understanding of the 

rules governing expert testimony nor appropriate given the limits of general social science 

research.  

A.  Reliability Constraints on Expert Testimony 

The paradigmatic linkage question is presented when an expert testifies about general 

research—that is, research that did not involve the parties in the case before the court58—and 

then proposes to apply that research to the specific case at hand.  Unless the expert has 

undertaken scientific research to determine the applicability of the general research to the 

specific case, any such linkage offered by the expert would violate Federal Rule of Evidence 

702, which requires, as a threshold matter, that testimony offered by an expert be based on 

“sufficient facts or data.”59  No field of social science of which we are aware permits its experts 

to speculate that a general finding, derived from group averages or ecological correlations, 

applies to each member of the group or applies to one specific group member but not to another.  

For example, in presenting social framework evidence on eyewitness identification, the expert 

can testify on general research that cross-racial identification is, on average, worse than same-

                                                 
56Walker & Monahan, Social Frameworks, supra note 8, at 591. 
 
57 Id. at 598 n.117. 
 
58 Research that involved the parties in the case before the court would be considered social fact (or what Davis 
called “adjudicative fact”) rather than social framework. See supra Part I.B. 
 
59 FED. R. EVID. 702.  Furthermore, the data forming the basis of an opinion may only be from inadmissible sources 
of evidence if this data is “of a type reasonably relied on by experts in the particular field.”  FED. R. EVID. 703. 
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race identification.  But the expert would be engaging in pure speculation to further testify that 

this particular witness of race A misidentified this particular defendant of race B.60  Testimony of 

this kind would commit the “ecological fallacy.”61  

Were this prohibition against linkage not apparent from a reading of the text of Federal 

Rule of Evidence 702, the Supreme Court’s interpretations of this rule make it evident that 

unscientific speculation about the linkage of general research to a specific case is improper. 62  

Writing for the Court in Daubert v. Merrill Dow Pharmaceuticals, Justice Blackman stated that   

                                                 
60 On own-race bias in identifications, see generally Christian A. Meissner & John C. Brigham, Thirty Years of 
Investigating the Own-Race Bias in Memory for Faces: A Meta-Analytic Review, 7  PSYCHOL., PUB. POL’Y, AND 

LAW 3 (2001).  On the problems of speculation and subjective interpretation, see generally R. BOUDON, THE ART OF 

SELF-PERSUASION 56-73 (1994) (discussing Simmel’s model of social scientific epistemology). 
 
61 Following Robinson’s classic statement of the problem, “ecological” here refers to group-level data, such as 
“ecological correlations” between race and literacy levels.  See W.S. Robinson, Ecological Correlations and the 

Behavior of Individuals, 15 Am. Soc. Rev. 351 (1950).  “Making predictions about individuals based on the 
behavior of aggregate groups is known as the ecological fallacy.” ALAN AGRESTI & BARBARA FINLAY, STATISTICAL 

METHODS FOR THE SOCIAL SCIENCES 353 (3d ed. 1997).  See also GARY KING, A SOLUTION TO THE ECOLOGICAL 

INFERENCE PROBLEM xv (1997) (“Ecological inference is the process of using aggregate (‘i.e., aggregate’) data to 
infer discrete individual-level relationships of interest when individual-level data are not available.  Existing 
methods of ecological inference generate very inaccurate conclusions about the empirical world—which thus gives 
rise to the ecological inference problem.”). 
 
Most studies in social science test for causal relations or correlations between variables using aggregated 
data (e.g., an experiment often tests whether different levels of a variable lead to statistically significant 
differences in the average behavior of groups exposed to the different levels of the variable).  Cf. DAVID 

FAIGMAN ET AL., MODERN SCIENTIFIC EVIDENCE, ' 1.17 (“Virtually all scientific evidence shares this basic 
dichotomy between the general and the specific.”).  Findings drawn from aggregate data do not imply 
generally applicable findings or findings showing constant effects across individuals, because differences in 
behavior of just a small number of subjects may lead to statistically significant differences across 
conditions of a study.  “A general-type proposition asserts something which is presumably true of each and 
every member of a designable class.  An aggregate-type proposition asserts something which is 
presumably true of the class considered as an aggregate.” David Bakan, The General and the Aggregate: A 

Methodological Distinction, 5 PERCEPTUAL & MOTOR SKILLS 211, 211 (1955); see also James T. Lamiell, 
‘Nomothetic’ and ‘Idiographic’: Contrasting Windelbrand’s Understanding with Contemporary Usage, 8 
THEORY & PSYCHOL. 23, 34 (1998) (“Under no circumstances that have ever been or, in all likelihood, ever 
will be realized empirically can [personality psychological] be said to produce knowledge of what is 
generally true of persons.”).  Thus, it is not proper to assume that a social scientific finding is a good 
description of all individuals studied, much less any particular individual within a study.  Without studies 
of the individuals or organizations involved in a particular case—“social facts” —there is no reliable means 
of stating that a particular organization and its members will exhibit an effect found within aggregated data. 
See Michael J. Saks, Improving APA Science Translation Amicus Briefs, 17 LAW & HUMAN BEH. 235, 244 
(1993). 
 
62 Rule 702 was amended to conform to the Court’s interpretation.  See FED. R. EVID. 702 advisory committee’s 
note (“Rule 702 has been amended in response to Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 
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the subject of an expert's testimony must be "scientific ... knowledge." The adjective 

"scientific" implies a grounding in the methods and procedures of science. Similarly, the 

word "knowledge" connotes more than subjective belief or unsupported speculation… 

[F]aced with a proffer of expert scientific testimony, then, the trial judge must determine at 

the outset . . . whether the expert is proposing to testify to (1) scientific knowledge that (2) 

will assist the trier of fact to understand or determine a fact in issue.63   

The Court’s subsequent decision in Kumho Tire Company v. Carmichael emphasized that “[t]he 

objective of [Daubert’s gatekeeping] requirement is to ensure the reliability and relevancy of 

expert testimony.  It is to make certain that an expert, whether basing testimony upon 

professional studies or personal experience, employs in the courtroom the same level of 

intellectual rigor that characterizes the practice of an expert in the relevant field.”64  And in 

General Electric v. Joiner, the Court rejected ipse dixit as a sufficient basis for expert opinions to 

qualify as relevant and reliable under Rule 702.65  Extrapolations from existing data to the case at 

                                                                                                                                                             
(1993), and to the many cases applying Daubert”).  In the paradigm linkage case, the three specific requirements of 
Rule 702 focused on the reliability of opinions—that testimony be based on “sufficient facts or data,” that testimony 
be the product of “reliable principles and methods,” and that reliable principles and methods be “reliably to the facts 
of the case”—are not met.  Speculation fails all three requirements because linkage is not based on sufficient data 
and employs no reliable method, which renders any application unreliable.  
 
63Daubert v. Merrill Dow Pharms., Inc., 509 U.S. 579, 592-94 (1993). 
  
64 526 U.S. 137, 152 (1999).  In Kumho Tire, the “relevant issue was whether the expert could reliably determine the 
cause of this tire's separation.”  Id. at 154.  Kumho Tire establishes that it is not sufficient for an expert to invoke the 
reliability of the general social science research contained within a social framework to support inferences drawn 
from this general research to the case at hand:  Rule 702’s reliability analysis governs the “task at hand”—
application of the research to the specific case—as well.  Id. at 141.  See also Fed. R. Evid. 702(3) (requiring that an 
experts’ principles and methods be applied “reliably to the facts of the case”); D. Michael Risinger et al., The 
Daubert/Kumho Implications of Observer Effects in Forensic Science: Hidden Problems of Expectation and 

Suggestion, 90 CAL. L. REV. 1, 4 (2002) (reliability judgment’s “must be made concerning the ‘task at hand,’ instead 
of globally in regard to the average dependability of a broadly defined area of expertise.  In other words, reliability 
cannot be judged ‘as drafted,’ but must be judged only specifically ‘as applied.’” (footnotes omitted)). 
     
65 See General Elec. Co. v. Joiner, 522 U.S. 136, 146 (1997) (“nothing in either Daubert or the Federal Rules of 
Evidence requires a district court to admit opinion evidence that is connected to existing data only by the ipse dixit 
of the expert”).  See also Kumho Tire, 522 U.S. at 146 (“Of course, Carlson himself claimed that his method was 
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hand must satisfy the requirements of Rule 702 just as testimony about a social framework must 

satisfy the requirements of Rule 702.  There is no special exception to the reliability requirement 

for linkage opinions, even if they are couched as opinions on “ultimate issues,” for reliability is a 

prerequisite to the giving of ultimate issue opinions under Rule 704.66  

There is little doubt that those experts who purport to link findings from academic studies 

to behaviors in particular cases do not apply the same level of intellectual rigor used to produce the 

empirical studies from which they extrapolate.67  As Faigman states, referring to the linkage of 

general social science to the particulars of a case, “[e]xperts’ case-specific conclusions appear 

largely to be based on an admixture of an unknown combination of knowledge of the subject, 

experience over the years, commitment to the client or cause, intuition, and blind faith.  Science 

it is not…”68   

Social framework linkage via unscientific means thus presents the dangers of 

confirmation bias and other “observer effects” much discussed with respect to “first generation” 

                                                                                                                                                             
accurate, but, as we pointed out in Joiner, ‘nothing in either Daubert or the Federal Rules of Evidence requires a 
district court to admit opinion evidence that is connected to existing data only by the ipse dixit of the expert.’”).  
 
66 The inadmissibility of testimony linking general research to specific cases under Rule 702 vitiates the effect of 
Rule 704. Rule 704 states, in part, that “testimony in the form of an opinion or inference otherwise admissible is not 
objectionable because it embraces an ultimate issue to be decided by the trier of fact.”  Fed. R. Evid. 704(a) 
(emphasis added).  As Judge Weinstein notes, “[t]he rules governing opinions and expert testimony are of particular 
importance in determining whether opinion testimony on ultimate issues should be permitted under rule 704… For 
example, the testimony must meet the criterion of helpfulness imposed by… Rule 702.”  JACK B. WEINSTEIN & 

MARGARET A. BERGER, WEINSTEIN’S EVIDENCE MANUAL § 704.03[1]. 
 
67 See infra Part III. 
 
68David L. Faigman, The Limits of Science in the Courtroom, in BEYOND COMMON SENSE: PSYCHOLOGICAL 

SCIENCE IN THE COURTROOM 303, 310 (Eugene Borgida & Susan T. Fiske eds., 2008).  See also FAIGMAN ET AL., 
MODERN SCIENTIFIC EVIDENCE, supra note 62, at 52 (“allowing experts to take the next step and apply the science 
to the case without research supporting their ability to do so invites unfounded speculation”); id. (“Ordinarily, 
experts should not be allowed to testify about the specific application of scientific knowledge or a scientific test 
unless that knowledge or test has been demonstrated to be reliable and valid.”).   
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forensic evidence that relies on an expert’s subjective judgment, experience, and intuition.69  The 

social framework expert who seeks to bridge the gap between general principles and a specific 

case without the aid of social fact research must rely on his or her subjective judgments and 

interpretations of case-specific data to decide which general principles apply and which do not, 

to determine which causal hypotheses should be rejected and which should be accepted, and to 

decide how much weight to give conflicting pieces of possibly unrepresentative evidence within 

a record assembled by the parties in the context of litigation.  Making these decisions in a 

reliable and unbiased fashion is difficult enough with the aid of scientific tools such as 

experimentation and statistical analysis of carefully collected data; doing so without such tools 

presents a substantial risk that an expert’s pre-existing beliefs, values, and expectations will bias 

the resulting opinions.70  In requiring reliable extrapolations and rejecting ipse dixit as sufficient 

justification for an expert opinion, the Supreme Court recognized the potential for error that 

arises when experts rely not on reliable data analyzed using validated methods but rather on 

subjective judgments about what happened in a particular case.71 

B.  Constitutional Division of Labor 

                                                 
69 Erin Murphy, The New Forensics: Criminal Justice, False Certainty, and the Second Generation of Scientific 

Evidence, 95 Cal. L. Rev. 721, 726-730 (2007) (distinguishing between “first generation” and “second generation” 
forensic evidence).  See also id. at 728 (“unlike first-generation methods that largely rely upon intuitive methods that 
lead to findings of general inclusion, second-generation sciences use technically sophisticated methods that provide 
individuated findings related with the highest levels of confidence”).  Broadly defined, “observer effects” refer to 
experts’ motivational states and cognitive limits that “influence their perceptions and interpretations of what they 
observe.”  Risinger et al., supra note 84, at 6.  See also Keith A. Findley & Michael S. Scott, The Multiple 

Dimensions of Tunnel Vision in Criminal Cases, 2006 WISC. L. REV. 291. 
 
70 For a discussion of various possible “observer effects” on expert testimony, see Risinger et al., supra note 84, at 
12-27.  As Risinger and colleagues note, “[s]ensitivity to the problems of [such] observer effects has become 
integral to the modern scientific method.”  Id. at 6.  See also MIKE REDMAYNE, EXPERT EVIDENCE AND CRIMINAL 

JUSTICE 16 (2001) (“a feature of good scientific practice is the institution of processes—such as blind testing, the 
use of precise measurements, standardized procedures, statistical analysis—that control for bias”). 
 
71 See FED. R. EVID. 702 advisory committee’s note (noting that one of the specific factors for testing reliability 
explicated by the Daubert Court included “whether the expert’s technique or theory can be tested—that is, whether 
the expert’s theory can be challenged in some objective sense, or whether it is instead simple a subjective, 
conclusory approach that cannot reasonably be assessed for reliability”). 
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If, in cases where social frameworks are admitted, speculation about the import of 

general research for the present case is to some extent inevitable, jurors can consider the 

evidence in a case and apply the social framework in light of this evidence as well as an expert 

can.72  Indeed, a primary reason for curtailing unscientific linkage when social framework 

evidence is admitted via expert testimony is to avoid jury deference to experts where such 

deference is not warranted.73  Allowing the expert to link the framework to a specific case risks 

short-circuiting a fuller fact-finding process that would likely be required otherwise and risks 

intrusion on the jury’s role as interpreter and consolidator of the admissible evidence.  

Furthermore, not only does placing discretion to speculate in the hands of the jury avoid the 

pretense that scientific experts possess some expertise at unscientific speculation,74 but both the 

Sixth75 and Seventh76 Amendments to the Constitution reserve speculative judgments for the 

jury.  As the Supreme Court stated in Lavender v. Kern, “[w]henever facts are in dispute or the 

evidence is such that fair-minded men may draw different inferences, a measure of speculation 

and conjecture is required on the part of those whose duty it is to settle the dispute by choosing 

what seems to them to be the most reasonable inference.”77   

                                                 
72 Subject to the usual constraints on attorney arguments, attorneys would be permitted to argue that jurors should, 
or should not, make linkages between the case and the social framework.  
 
73 Cf. Julie Seaman, Triangulating Testimonial Hearsay: The Constitutional Boundaries of Expert Opinion 

Testimony, 96 GEO. L.J. 827, 860 (2008) (“permitting the jury to rely on the credibility determination of the expert 
as to the underlying evidence is indistinguishable from admitting expert opinion based upon nothing but ‘the ipse 
dixit of the expert’”). 
 
74 And of course, any such speculation by the jury is supposed to be guided speculation, based on (competing) expert 
testimony about the meaning of social framework research or the direction provided by judicial instructions.   
 
75 U.S. CONST. amend. VI. 
 
76 U.S. CONST. amend. VII. 
 
77 Lavender v. Kern, 327 U.S. 645, 653 (1946).   
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It is important to keep in mind, as well, that social frameworks should be most helpful to 

the jury where they bring into question jurors’ possibly flawed intuitions or inaccurate beliefs 

about behavior, such as the conditions under which eyewitness testimony tends to be more and 

less accurate.78  In these cases, social science research provides a framework for evaluating the 

reasonableness and credibility of a party’s testimony or theory of a case, without the expert 

offering any case-specific inferences or linkages.  If social framework testimony cannot 

somehow assist the trier of fact absent linkage by the expert, then the framework testimony 

should not be admitted. 

Finally, we remain convinced that, because social framework testimony possesses a 

general, law-like aspect, its admission raises issues analogous to those presented by the creation 

and use of precedent in the common law.  Accordingly, we believe it appropriate for a judge to 

exercise her power to comment on evidence to suggest how social framework evidence may 

apply to the case at hand,79 and for appellate courts to then review this commentary to set limits 

on the proper uses of framework evidence and to ensure uniformity of use across cases.  In this 

way, a common law of social frameworks may develop analogous to the common set of judicial 

instructions on social frameworks that we envisioned in our original proposal.    

III. Social Framework in Dukes v. Wal-Mart  

                                                 
78 See Walker & Monahan, Social Frameworks, supra note 8, at 579 (“The framework cases that have been 
adjudicated to date suggest that judges often find that empirical research provides uncommon and otherwise 
unavailable insights into factual issues at trial.”); id. at 580 (“Knowledge of certain topics, therefore, appears not to 
be common among lay fact-finders, and what passes for knowledge in other areas may be bogus.  A growing number 
of courts have held that the use of social frameworks to correct beliefs that are erroneous does indeed ‘assist the trier 
of fact.’” (footnote omitted)). 
 
79 See FED. R. EVID. 105.  For instance, a judge might instruct the jury that it can only consider the social framework 
for purposes of evaluating the credibility of witnesses in an eyewitness case, whereas in a sexual harassment case a 
judge might instruct the jury that it can consider the social framework to decide whether conduct is objectively 
offensive. 
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 In this Part, we illustrate the proposed limits on social framework testimony by reference 

to what has become its ascendant exemplar:  the use of social science research on stereotyping to 

support claims for relief in employment discrimination class actions.80  As one of the lawyers for 

the plaintiffs in Dukes v. Wal-Mart recently explained: 

In class actions expert testimony is generally used to provide a more clear causal 

link between the allegation that certain practices lead to discrimination and 

statistical evidence showing discriminatory outcomes. Expert testimony often 

proceeds under “social framework analysis,” in which the point is to provide 

information to the fact finder about how stereotyping operates, what stereotypes 

are prevalent, circumstances under which decisionmakers are likely to be more 

likely or less likely to rely on stereotypes, etc.  In other words, they provide a 

framework of social science within which evidence plaintiffs present about the 

specific facts of their case can be more accurately evaluated.81 

If experts in these cases simply described social science findings on the circumstances 

under which gender stereotyping is more and less likely to occur within the research settings, 

leaving it to the fact finder to determine the applicability of this research to the circumstances of 

a particular employer, such testimony would be entirely consistent, first, with our original 

argument that social frameworks provide valuable contextual information to assist in 

                                                 
80 While we focus on a case involving social framework testimony about sex stereotypes, social framework 
testimony on other stereotypes, particularly racial stereotypes, has also become common in employment cases.  For 
instance, Dr. Bielby recently provided social framework analyses in race discrimination class actions filed against 
Cargill and FedEx.  See Expert Report of William T. Bielby, Satchell v. FedEx Express, Case No. C 03-2659 SI 
(N.D. Cal. June 30, 2006); Expert Report of William T. Bielby, Arnold v. Cargill, Inc. Case No. 01-2086 (D. Minn. 
April 22, 2004).  In addition, social science research on perceptions of and reactions to workplace harassment is 
being increasingly used in employment cases.  See Louise F. Fitzgerald & Linda L. Collinsworth, (Un)common 

Knowledge: The Legal Viability of Sexual Harassment Research, in, BEYOND COMMON SENSE, supra note 88, at 
103.  
 
81 Christine E. Webber, A Plaintiff's Perspective on Some Evidentiary Issues and Jury Instructions in Employment 

Discrimination Litigation, ALI-ABA COURSE OF STUDY, Feb. 8-9, 2007, at 171, 176. 
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understanding the facts of a particular case and, second, with the argument here that experts be 

allowed to communicate the social framework to jurors but without making case-specific 

applications.  In many cases, however, experts have not been content to provide a description of 

the general research to create a context for the facts of the case, and judges have not required 

such circumspection. 

For instance, Dr. Bielby, the sociologist testifying for the plaintiffs in Dukes, went well 

beyond a description of general research findings on how stereotypes operate, stereotype 

prevalence, and the conditions under which persons are more and less likely to rely on particular 

stereotypes.  Dr. Bielby expressly linked general research on gender stereotyping to conditions 

across all Wal-Mart locations, concluding (1) that “[s]ubjective and discretionary features of the 

company’s personnel policy and practice make decisions about compensation and promotion 

vulnerable to gender bias” and (2) that “there are significant deficiencies in the company’s 

policies and practices for identifying and eliminating barriers to equal employment opportunity 

at Wal-Mart.”82  Dr. Bielby then linked his opinions about conditions at Wal-Mart to another 

expert’s statistical analysis of the pay and promotion disparities between female and male 

employees at Wal-Mart, purporting to identify specific “personnel policies and practices that 

contribute to those disparities.”83   

                                                 
82 Bielby Declaration, supra note 2, at 5-6. 
 
83 Id. at 15. In deciding to certify the class in Dukes, the district court relied heavily on Dr. Bielby’s testimony (1) 
that Wal-Mart had a “’strong and widely shared organizational culture [that] promotes uniformity of practices” 
throughout the organization, Dukes v. Wal-Mart, Inc., 222 F.R.D. 137, 151 (N.D.Cal. 2004); (2) that Wal-Mart 
managers made decisions “with considerable discretion and little oversight” which under these conditions are likely 
to be biased against women due to the operation of stereotypes, id. at 153, and (3) that “Wal-Mart's diversity and 
equal opportunity policies . . . have identifiable weaknesses that limit their effectiveness for identifying and 
eliminating discriminatory barriers,” id.  Accepting these contentions, the court concluded that “Dr. Bielby's 
testimony raises an inference of corporate uniformity and gender stereotyping that is common to all class members.”  
Id. at 154. 
 
Similarly, the Ninth Circuit made clear that Dr. Bielby’s testimony went well beyond a description of social 
scientific research on gender stereotyping that would provide a context for evaluating other evidence offered in 
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Dr. Bielby’s testimony in Dukes departs from our conception of a social framework and 

exceeds the limits on expert framework testimony proposed above.  The very idea of a social 

framework is to supply fact-finders with information about general social science research to 

provide a context or “framework” for the fact-finder to use when evaluating the evidence in a 

particular case.  Thus, a social framework necessarily contains only general statements about 

reliable patterns of relations among variables as discovered within social scientific research, 

whether communicated via jury instructions or testimony of a qualified expert, and goes no 

further.     

If the testimony of Dr. Bielby in Dukes, and similar such testimony in other cases, so 

clearly exceeds the limits of proper social framework testimony, as we have argued here, how is 

it that the district court and the Ninth Circuit in Dukes, as well as other courts, have found the 

type of social framework analysis offered by Dr. Bielby to be admissible?84  The answer lies, we 

believe, in a confusion that has arisen between “social frameworks” and “social facts.”85 

                                                                                                                                                             
support of class certification:  “Plaintiffs presented evidence from Dr. William Bielby, a sociologist, to interpret and 
explain the facts that suggest that Wal-Mart has and promotes a strong corporate culture—a culture that may include 
gender stereotyping.”  Dukes v. Wal-Mart, Inc., 2007 WL 4303055, *5 (9th Cir. Dec. 11, 2007).  Nevertheless, the 
Ninth Circuit found Dr. Bielby’s testimony admissible—characterizing all of Wal-Mart’s objections as complaints 
about the persuasiveness of Dr. Bielby’s opinions rather than challenges to the scientific reliability of Bielby’s social 
framework analysis, id. at *6—and found “no error in the district court's acceptance of Dr. Bielby's evidence to 
support its finding of commonality. Id.   
 
84 The district court appeared to accept Dr. Bielby’s assertion that he was following an accepted methodology by 
using “social framework analysis,” Dukes v. Wal-Mart, Inc., 222 F.R.D. 189, 191-92 (N.D. Cal. 2004) (“Dr. Bielby 
conducted a ‘social framework analysis’ by combining an extensive review of documents and deposition testimony 
regarding Wal-Mart's culture and practices with his knowledge of the professional research and literature in the 
field. This is an acceptable social science methodology.”), and the appellate court found no error in this ruling, 
Dukes v. Wal-Mart, Inc., 2007 WL 4303055, *6 (9th Cir. Dec. 11, 2007).  See also, e.g., Arnold v. Cargill, 2006 WL 
1716221, *7 (D. Minn. June 20, 2006) (“The Court also finds that Bielby’s methodology is reliable.”); Butler v. 
Home Depot, Inc., 984 F. Supp. 1257, 1265 (N.D. Cal. 1997) (“To the extent that Professor Bielby offers 
conclusions which lack foundation, Home Depot may attack such statements through vigorous cross-examination, 
presentation of contrary evidence, and requests for limiting instructions. At this juncture, however, the Court 
declines to exclude this evidence.”).  However, according to the appellate court, “Wal-Mart did not (and does not) 
challenge Dr. Bielby's methodology.”  Dukes, 2007 WL 4303055, at *6.   
 
In considering Wal-Mart’s Daubert motion directed at Dr. Bielby at the class certification stage, the district court 
applied “a lower Daubert standard” instead of “the full Daubert ‘gatekeeper’ standard.”  Dukes, 222 F.R.D. at 191.  
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Dr. Bielby claimed to present a social framework, but he testified about social facts 

specific to Wal-Mart.  Unfortunately, his social fact research into conditions and behavior at 

Wal-Mart did not meet the standards expected of social scientific research into stereotyping and 

                                                                                                                                                             
When expert evidence is offered at the class certification stage, most courts conduct a “modified Daubert analysis” 
that examines the validity of the expert’s reasoning and methodology and whether the expert’s opinions properly 
apply to the case at hand and support a finding that common questions of fact or law exist for class certification 
purposes.  JOSEPH M. MCLAUGHLIN, MCLAUGHLIN ON CLASS ACTIONS § 3:13(2006).  Even under this modified 
Daubert standard, Dr. Bielby’s social framework analysis fails because it lacks a reliable, scientific basis for linking 
general research to the corporate setting.  
 
85 Dr. Bielby and others have claimed as the foundation for their opinions the concept of social framework as 
developed by the first two authors.  For instance, the Ninth Circuit in Dukes accepted Dr. Bielby’s characterization 
of his methods as being consistent with the social framework concept introduced by Walker and Monahan.  See 
Dukes v. Wal-Mart, Inc., 2007 WL 4303055 at *5 n.3.  However, the real intellectual foundation for Bielby-style 
“social framework analysis” was laid by Susan Fiske and Eugene Borgida, two prominent social psychologists who 
have served as expert witnesses in employment discrimination cases.  Explicitly building on Walker and Monahan’s 
concept of social frameworks, Fiske and Borgida described what they called the “newer methodology of social 
framework analysis,” Susan T. Fiske & Eugene Borgida, Social Framework Analysis as Expert Testimony in Sexual 

Harassment Suits, in SEXUAL HARASSMENT IN THE WORKPLACE: PROCEEDINGS OF NEW YORK UNIVERSITY 51ST
 

ANNUAL CONFERENCE ON LABOR (Samual Estreicher ed., 1999), at 575, in which “[c]onclusions aggregated from 
the research literature are applied to particular cases,” id. at 577.  See also Jane Goodman & Robert T. Croyle, 
Social Framework Testimony in Employment Discrimination Cases, 7 BEH’L SCI. & LAW 227 (1989) (anticipating 
the move to social framework analysis in their discussion of how experts may link social science research to the 
facts of a case).  Whereas Walker and Monahan expressly argued that any inferences to be drawn from the general 
research to the specific case should be the province of the fact-finder working within a court’s instructions, Fiske 
and Borgida expressly advocated that experts make such linkages for the fact-finder: 

 
The social framework approach helps educate fact-finders about the conditions under which 
gender stereotypes and prejudice are likely to influence impressions, evaluations, and behavior in 
social and organizational settings.  The social framework testimony provides a causal link from the 

organizational and social context to the outcomes for the target persons.  The link between 
context and outcomes is the psychological processes of the actors, as revealed in their treatment of 
targets. 

 
Id. at 579 (emphasis added); see also id. at 583 (“Experts can render opinions as to the applicability of 
peer-reviewed, well-established findings regarding predisposing factors and indicators of discrimination, 
for a particular case, given the facts at hand.  Social and organizational psychologists, if they have relevant 
qualifications, possess valid expertise for understanding gender discrimination and helping finders of fact 
to think about the best available scientific information.”). 
 
Fiske and Borgida described “social framework analysis” as a “scientifically acceptable and well-established 
approach to using social science evidence in litigation,” Id. at 577, in which experts draw on their “knowledge of 
social psychology and the established, peer-reviewed scientific research literature . . . to analyze the facts of the 
particular case.”  Id. at 578.  They provide no scientific authority for that proposition, however, and we are aware of 
no peer-reviewed journal within the social sciences that treats an approach akin to social framework analysis as a 
valid and reliable method for reaching descriptive or causal conclusions about individual cases.  Indeed, it appears 
that social framework analysis exists solely as a litigation method, like much expert testimony within the domain of 
forensics, such as fingerprint and handwriting matches.  See Jennifer Mnookin, Scripting Expertise: The History of 

Handwriting Identification Evidence and the Judicial Construction of Expertise, 87 VA. L. REV. 1723, 1742 (2001); 
Murphy, supra note 89, at 726-27; Michael Saks & Jonathan Koehler, The Coming Paradigm Shift in Forensic 

Identification, 309 SCI. 892, 892 (2005).  
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discrimination.  Rather than conduct an audit study (in which persons of different sexes who are 

matched on qualifications seek the same job86), a controlled experiment into the effects of 

stereotyping on managerial decisions at Wal-Mart, or an objective observational study of 

conditions at Wal-Mart, Dr. Bielby simply reviewed the litigation record in the light of his 

understanding of what social science research shows about stereotyping.87  Dr. Bielby’s report 

provides no verifiable method for measuring and testing any of the variables that were crucial to 

his conclusions and reflects nothing more than Dr. Bielby’s “expert judgment” about how 

general stereotyping research applied to all managers across all of Wal-Mart’s stores nationwide 

for the multi-year class period.88  Social framework analysis, as exemplified by Dr. Bielby’s 

testimony in Dukes v. Wal-Mart, fails as social framework, due to its improper linkage of general 

research to specific facts, and fails as social fact, due to its reliance on methodologically 

inadequate subjective judgments to make case-specific factual determinations. 

                                                 
86 See Devah Pager, The Use of Field Experiments for Studies of Employment Discrimination: Contributions, 

Critiques, and Directions for the Future, ANNALS OF AMER. ACAD., Jan. 2007, at 104. 
 
87 Bielby Decl., supra note 2, at 5 (“My method is to look at distinctive features of the firm’s policies and practices 
and to evaluate them against what social science research shows to be factors that create and sustain bias and those 
that minimize bias.”).  Dr. Bielby reviewed deposition testimony, documents produced in discovery regarding Wal-
Mart’s corporate culture and personnel policy and practices, and the reports of other experts for the plaintiffs.  See 

id. at 4. Consider the variables that Dr. Bielby had to assess to reach his conclusions about Wal-Mart’s vulnerability 
to gender bias:  levels and types of subjectivity, levels and types of managerial discretion, levels and types of 
decision-maker accountability, levels and types of individuating information about members of the class, and levels 
and types of diversity training, and a host of other variables that are not directly observable, such as corporate 
culture and perceived pressures toward uniformity across all Wal-Mart stores.  And for each of these variables, Dr. 
Bielby purported to provide a nationwide assessment for the time period 1998 to 2003, describing the effects of 
Wal-Mart’s personnel policies and practices on all female employees during this time period regardless of 
geographic location or the characteristics of the managers at the particular stores. However, absent systematic 
sampling of evidence and the use of objective coding measures or multiple observers using a common coding 
scheme whose reliability can be measured and verified, it is simply not possible to reach any scientifically sound 
descriptive claims regarding conditions at Wal-Mart, much less scientifically sound claims regarding the causes of 
employment outcomes across groups. 
 
88 As discussed in Part II, the scientific method places emphasis on transparent methods and seeks to limit the 
subjective judgment of the scientist.  Dr. Bielby’s “read the file” approach to organizational assessment does not 
satisfy basic requirements for valid and reliable quantitative or qualitative research. See generally JOHN W. 
CRESSWELL, RESEARCH DESIGN: QUALITATIVE, QUANTITATIVE, AND MIXED METHOD APPROACHES (2d ed. 2003); 
KIMBERLY A. NEUENDORF, THE CONTENT ANALYSIS GUIDEBOOK (2002).  
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We recognize that “social fact” studies of the kind that would survive Rule 702 scrutiny 

might be costly and might require judicial involvement to ensure access to company personnel.  

But this possibility does not, in our view, justify the acceptance of unscientific speculation in the 

form of “social framework analysis.”  Indeed, as advocates of the use of social scientific 

techniques to help resolve legal disputes,89 we would be pleased if court restrictions on social 

framework testimony led to more social fact research in litigation. 

IV. Conclusion 

 The concept of social framework has grown in importance since we introduced it 21 

years ago.  The idea that courts should allow the introduction of general social science research 

to provide context for the determination of factual issues in litigation has met with widespread 

judicial and academic approval.  However, experience has shown that jury instructions are rarely 

seen as a feasible method of communicating contextual information to juries, and that courts will 

typically allow general information from social science research to be conveyed to the jury by 

expert witnesses.  Where this occurs, we believe it essential that courts limit expert testimony to 

a description of the findings of relevant and reliable research and of the methodologies that 

produced those findings, and preclude the witness from linking the general research findings to 

alleged policies and practices of a specific firm.  If linkages between general research and the 

facts of a specific case are to be made by an expert, those linkages should be forged through 

reliable “social fact” studies rather than through subjective, unscientific extrapolation from 

general research conducted outside the case. 

                                                 
89 See Laurens Walker & John Monahan, Sampling Evidence at the Crossroads, 80 SO. CAL. L. REV. 969 (2007); 
Laurens Walker & John Monahan, Sampling Damages, 83 IOWA L. REV. 545 (1998); Laurens Walker & John 
Monahan, Sampling Liability, 85 VA. L. REV. 329 (1999).  
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 The landmark class action of Dukes v. Wal-Mart illustrates the centrality of social 

framework evidence to modern employment litigation and the promulgation of social 

frameworks via expert testimony rather than judicial instructions.  But it also illustrates the need 

to revisit the substance of social framework evidence and for courts to police how experts make 

use of the social framework concept.  Dukes v. Wal-Mart represents a high-water mark in the 

influence of social frameworks, but unfortunately this influence extends well beyond what is 

warranted by the underlying social science. 
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